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The Perils of Pre-Arranged Sales, Part 1 
 
I.   The Problem and the Pain of a Pre-Arranged Sale 
 

A.  Assignment of Income—An Old and Enduring Problem.  It Won’t Go Away 
With Time. 
 
The Problem: 
 
Many financial professionals plan to use philanthropic planning tools in estate or 
financial plans for clients, however, many are unfortunately not sufficiently familiar with 
several rules collateral to the rules for charitable gifts.  Those collateral rules do not have 
anything to do directly with Internal Revenue Code sections, regulations or rulings 
regarding charitable remainder or lead trusts, pooled income funds or donor advised 
funds, or even outright gifts to a charitable entity. 
 
The sticky collateral rules generally pertain to the assets used in the transfer to the 
charitable entity or the charitable vehicle.  These rules are much harder to find as they are 
not neatly codified into Code sections or regulations.  The planner who has never come 
across an article or a seminar warning about these rules, or worse got their information 
online from a Google search that provided incorrect information, may not even know the 
rules were breached until an audit letter arrives from the IRS. 
 
One of the most frequent and devasting problems is that of the assignment of income 
doctrine, or as dubbed in the philanthropic field, the “pre-arranged sale”. 
 
Since the Lucas v. Earl, 281 U. S. 111, (1930), it has been clear that income is taxed to 
the person who earned it.  When the taxpayer attempts to assign that income to another 
person after all steps to earn that income have been taken, the income is taxed to the 
person who earned it, not the assignee.   
 
In Lucas v. Earl the Supreme Court reviewed the Revenue Act of 1918 regarding the 
provisions that every individual is taxed on gains, profits and income derived from 
wages, salaries or compensation for personal services of whatever kind and in whatever 
form paid.  A husband and wife had a marital agreement that all earnings, including 
salaries, fees, gifts, bequests, inheritances and their proceeds, were to be owned by both 
of them as joint tenants with right of survivorship.  However, the husband was an 
attorney and the only party to contracts by which salary and fees were paid.  He 
attempted to say the income belonged in part to his wife. 
 
The Court did not agree, saying, “There is no doubt that the statute could tax salaries to 
those who earned them and provide that the tax could not be escaped by anticipatory 
arrangements and contracts however skillfully devised to prevent the salary when paid 
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from vesting even for a second in the man who earned it…(N)o distinction can be taken 
according to the motives leading to the arrangement by which the fruits are attributed to a 
different tree from that on which they grew.”   
 
The Pain: 
 
The pain is that of the planner’s client owing tax on the earnings given away, or in the 
case of charitable gifts, the disposition of an asset he or she no longer owns or controls.  
The proceeds from that disposition belong to some other party and are inaccessible to the 
taxpayer who has to pay the tax bill. 
 
Obviously, the pain then reverberates back to the planner who structured or approved the 
deal.   
 
Worse, after all these years, there are aspects of this particular rule that are still being 
addressed and litigated, and certainly, the IRS is active in this regard in the context of 
charitable giving.   
 

 
B.  The Problem in The Context of Charitable Gifts—Outright or In Trust. 
 
The problem in the field of charitable giving comes up in one of two ways.  First, the 
donor has already given much thought to selling an asset, and later is advised by a friend, 
a planner, or a charity to consider a charitable gift structure rather than an outright sale in 
order to avoid the gain.  A buyer or potential buyer may have already entered the picture. 
 
The second situation happens less frequently but is just as serious in its consequences.  
The charity would like to encourage the gift but does not want to hold (maybe even not 
receive) the asset.  If the charity is not aware of these rules, it may encourage the donor to 
“help” the charity find a suitable buyer. In some cases, the charity may not be receiving 
an outright gift but working with the donor to plan and design a gift in a charitable 
remainder or lead trust, a pooled income fund, or a donor advised fund. The charity is 
trying to find an expedient way to facilitate the sale so it can reinvest the proceeds 
without a lot of effort or the lapse of time. 
 
C.  The Pain Is the Donor’s, Not the Trust’s—Tax Consequences, Not Trust 
Disqualification or Loss of Deduction. 
 
Interestingly, clients and planners alike often ask this type of question—whether running 
afoul of the pre-arranged sale rule will disqualify the charitable trust or cause the loss of 
the client’s deduction.  To be very clear, this is simply a problem for the donor of the 
charitable gift. It actually does not affect the gift itself, whether outright or in trust.  It just 
causes the donor to pay tax on sales of assets the proceeds of which are irrevocably 
beyond the donor’s grasp, to which the donor no longer has any access.  The donor must 
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come up with substantial sums from his or her other assets to pay the tax caused by the 
disposition of the asset. When this tax cost happens without sufficient proceeds from the 
asset to fund the payment of tax, the tax bill often runs in the hundreds of thousands or 
millions of dollars.  The taxpayer nevertheless has to come up with the cash to pay the 
IRS out of his or her pocket while the asset and its proceeds are long gone.  The donor 
will, needless to say, not be happy. 
 
D.  History 
 
Let’s take a look at a few situations that occurred early on in the charitable planning 
arena.   
 
Court Holding Co., 324 U. S. 331 (1945).  Several of the pre-arranged sale cases relied 
on Court Holding Co., 324 U. S. 331 (1945).  In that case, the Supreme Court reviewed a 
case in which a corporation was planning to sell a building until the corporation’s two 
shareholders discovered that the transaction would be more beneficial if the corporation 
distributed the building to the shareholders, after which they would sell the building to 
the known buyer.  The corporation made the transfer just before the shareholder sold the 
building. 
 
According to the Court, the tax consequences which rise from a sale of property are not 
finally determined solely by the means employed to transfer legal title.  Rather, the 
transaction must be viewed as a whole and each step is relevant.  It stated, “[a] sale by 
one person cannot be transformed for tax purposes into a sale by another by using the 
latter as a conduit through which to pass title.” 
 
Humacid Co., 42 TC 894 (1964).  Court Holding set the stage for Humacid Co., 42 TC 
894 (1964).  The sole shareholder of the corporation conveyed notes to three charitable 
foundations and the corporation redeemed the notes later in the same month.  The IRS 
claimed that the redemption created income taxable to the shareholder.  The court 
disagreed and said that title shifted completely to the foundations before the redemption 
occurred.  The controlling factor was not the time that had elapsed, but rather that title 
had indeed shifted causing the donee foundations to be in control of the sale by the 
foundations, even though the buyer was the sole shareholder’s corporation.  
 
That was a nice clean case.    
 
Ankeny, TCM 1987-247.  But in Ankeny, TCM 1987-247, the donor was introduced to 
the concept of a charitable remainder trust after starting negotiations to sell a duplex.  The 
Donor received an offer on January 23, making a counteroffer on February 6, which was 
accepted.  An escrow company drafted a deed at seller’s request conveying an 8% 
interest to a church.  The deed to the church was not recorded, although it was 
acknowledged by the church.  The church received no rent and did not sign the 8% deed 
over to the buyer.  The IRS said the donor had to recognize 100% of the gain as income.  
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The Court agreed and found that the donor had already contracted to sell the property and 
the 8% quitclaim deed to the church conveyed nothing. 
 
Somewhere in between, in the early 1970s, the IRS attacked contributions of closely held 
stock that were followed by a redemption shortly thereafter.  Its position was that the 
corporation’s repurchase of the stock was an appropriation of the corporation’s earnings 
and profits for use by the donor shareholder and was therefore a dividend.   
 
However, as long as the donee was not legally bound to sell to the corporation, the courts 
treated each step of the transaction independently and the donor did not have to recognize 
income.   
 
Grove v. Commissioner, 490 F.2d 241 (CA-2, 1973).  The Court began as follows: 
 
KAUFMAN, Chief Judge:  

We are called upon, once again, to wrestle with the tangled web that is the Internal Revenue Code 
and decipher the often intricate and ingenious strategies devised by taxpayers to minimize their 
tax burdens. We undertake this effort mindful that taxpayer ingenuity, although channelled into 
an effort to reduce or eliminate the incidence of taxation, is ground for neither legal nor moral 
opprobrium. As Learned Hand so eloquently stated, "any one may so arrange his affairs that his 
taxes shall be as low as possible; he is not bound to choose that pattern which will best pay the 
Treasury; there is not even a patriotic duty to increase one's taxes . . . ." Helvering v. Gregory, 69 
F.2d 809, 810 (2d Cir. 1934), aff'd, 293 U.S. 465, 55 S.Ct. 266, 79 L.Ed. 596 (1935)…. 

It is becoming increasingly apparent that colleges and universities must engage in extensive fund-
raising if they are to continue to exist and provide quality education. In their efforts to induce 
alumni to make substantial contributions, these institutions have devised interesting gift plans 
which offer attractive, and legal, tax advantages to the donor. 
 
Grove made contributions to his college over many years, retaining a life income interest, 
which he reported as income, and gifted the remainder interest, for which he took a 
deduction.  Grove specifically stated to the college that his corporation could not agree to 
any redemptions, being unsure of having sufficient funds to redeem shares.  However, 
Grove arranged for a right of first refusal if the college wanted to sell the shares.  The 
college redeemed shares from time to time and reinvested the proceeds, paying quarterly 
income to Grove.  (Note: this arrangement began in 1954, before the 1969 Tax Act 
created charitable remainder trusts.)  The IRS claimed that Grove had used the college as 
a tax-free conduit for withdrawing funds form the corporation. 
 
The IRS urged the Court to disregard the actual form of the donations and redemptions 
and rewrite the actual events. The Court replied: 
 
“If Grove made a valid, binding, and irrevocable gift of the Corporation's shares to RPI 
{the college}, it would be the purest fiction to treat the redemption proceeds as having 
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actually been received by Grove... Were we to adopt the Commissioner's view, we would 
be required to recast two actual transactions — a gift by Grove to RPI and a redemption 
from RPI by the Corporation — into two completely fictional transactions — a 
redemption from Grove by the Corporation and a gift by Grove to RPI. Based upon the 
facts as found by the Tax Court, we can discover no basis for elevating the 
Commissioner's "form" over that employed by the taxpayer in good faith. " 
 
Carrington v. Commissioner of Internal Revenue, 476 F.2d 704, 708 (5th Cir. 1973). 
Carrington was part of the governing body of a church that wanted a new rectory 
building.  He owned two corporations, which jointly owned a suitable building.  
Carrington transferred 51 of 100 shares of stock to the church on Dec. 19, 1966.  On Dec. 
23, 1966, one of the corporations redeemed the shares by transferring the building to the 
church as payment.  In June the following year,  the corporation was liquidated. 
 
The IRS took the position that Carrington’s gift was an intermediate step to transfer the 
building to the church without paying a dividend tax on the distribution of the church to 
him first. 
 
The Court asks, “Did the donor part with all dominion and control over the donated 
property?”  If so, the gift was complete, having given up dominion and control.  The 
Court noted that he gave control, 51%, to the church, only keeping 49%, and it was a 
completed gift. 
 
“A gift of appreciated property does not result in income to the donor so long as he gives 
the property away absolutely and parts with title thereto before the property gives rise to 
income by way of sale." Carrington v. Commissioner of Internal Revenue, 476 F.2d 704, 
708 (5th Cir. 1973), quoting Humacid Co., 42 T.C. 894, 913 (1964) 
 
Palmer v. Commissioner, 62 TC 684 (1974).  In Palmer v. Commissioner, 62 TC 684 
(1974), aff’d 523 F.2d 1308 (CA-8, 1975 on another issue), a taxpayer’s trust had control 
of a for profit corporation (72%) that owned a for profit college (Palmer College), the 
taxpayer held the rest of the stock (28%).  He also had control of a tax-exempt private 
foundation (controlling trustee).  The for profit college was intended to be transferred to 
the foundation (actually, the assets of it). The foundation purchased the 72% of the 
corporation on a note (for which there were no back up assets) and the taxpayer donated 
enough shares to get an 80% interest to the foundation.  The taxpayer caused the 
corporation to redeem those shares in exchange for the college the next day.  
Commissioner determined that the redemption was actually a dividend distribution to the 
taxpayer as an “anticipatory assignment” of the proceeds of the redemption.  The Court 
held otherwise, citing Humacid, Carrington and other cases, stating that there was no 
evidence that the foundation was a sham and that even though the donor anticipated the 
redemption, the presence of an actual gift and the absence of an obligation to have the 
shares redeemed was sufficient to confirm that a gift was made. 
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Rev. Rul. 78-197.  In 1978, The IRS acquiesced to Palmer in Rev. Rul. 78-197, stating 
that it will treat proceeds of a redemption of stock in similar situations only as income to 
the donor if the donee is legally bound or can be compelled by the corporation to 
surrender the shares for redemption. 
 
E.  Recent Positions by Courts and IRS 
 
Ferguson v. Commissioner, 174 F3d. 997, (9th Cir. 1999) presented an issue of whether 
the Fergusons had completed a transfer of stock to charity that was later to be merged 
into another corporation before a fixed right to receive cash from the merger had 
occurred.  The Court had to determine the exact date when the contribution happened.  In 
a convoluted timing case where the IRS questioned for whom the stock broker was acting 
as agent, the Fergusons or the charity, the Court stated that under the anticipatory 
assignment of income doctrine, once a right to receive income has “ripened” for tax 
purposes, the taxpayer who earned it or created that right will be taxed on the gain, 
notwithstanding that the taxpayer had transferred the right before actually receiving the 
income.  The question to be asked:  Was the right to receive income “practically certain 
to occur”? 
 
The lower court determined that the right to receive cash occurred when 50% of the 
tender offer and the pending merger agreement was tendered. That occurred more than a  
week before the transfer on the brokerage books took place which transferred shares from 
the Fergusons to the charity.  The Appellate Court stated that the Tax Court only needed 
to show that as of that date (50% was tendered) the merger would be practically certain to 
proceed.  The formality of a shareholder vote approving a merger was not necessary as a 
prerequisite to finding that the right to income had ripened. 
 
Rauenhorst v. Commissioner, 119 TC 157 (2002).  It is not easy to briefly state the facts 
and the analysis of this long case, but its importance is clear.  Taxpayer made 
contributions of warrants issued by a corporation to four charitable institutions. Another 
(third-party) company had previously sent a letter to the corporation that issued the 
warrants stating it intended to purchase all the issued and outstanding stock of the 
company. At the time the donor assigned the warrants to the charities, the donee 
institutions were under no obligation to sell the warrants, whether to that third-party 
company or anyone else.  Nevertheless, the IRS took the position that the proceeds of the 
sale of the stock was income to the donor. 
 
The donors, Mr. and Mrs. Rauenhorst, argued that Rev. Rul. 78-197 held that the donor 
would be taxed on income only if the donee is legally bound or can be compelled by the 
corporation to surrender the shares for redemption. They therefore filed for summary 
judgment and argued that they are entitled to judgment as a matter of law on the issue of 
whether they must account for the gains realized on the sales of the assigned warrants. 
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The IRS argued that petitioners were not entitled to judgment as a matter of law and that 
genuine issues of material fact remained for trial. IRS argued that the question whether 
the donees were bound or could be legally compelled to surrender their warrants was not 
“the critical issue” to be resolved and, accordingly, neither Carrington v. Commissioner, 
nor Rev. Rul. 78–197, controlled this case. 
 
The Court stated, “We are convinced that respondent [IRS], in this case, is arguing 
against the principles which he states in Rev. Rul. 78–197.”  The Court noted that 
nevertheless, the IRS relies on this ruling in many other cases and further rulings. 

The Court further stated, “We are not prepared to allow respondent's counsel to argue the 
legal principles of those opinions against the principles and public guidance articulated in 
the Commissioner's currently outstanding revenue rulings.”   The Court then moved to 
the two-prong test of Humacid to determine (1) if it was a valid completed gift and (2) 
whether the donees were legally bound or could be compelled to sell the warrants, both of 
which tests were achieved by taxpayer.   

The Court concluded that the IRS has committed itself “to increased and more timely 
published guidance”, in the form of revenue rulings and revenue procedures, in the hopes 
of achieving increased taxpayer compliance and resolving “frequently disputed tax 
issues” and that these stated goals will not be achieved if the Commissioner refuses to 
follow his own published guidance and argues in court proceedings that revenue rulings 
do not bind him or that his rulings are incorrect.  “Accordingly, in this case, we shall not 
permit respondent to argue against his revenue ruling, and we shall treat his revenue 
ruling as a concession.” 
 
Dickinson v. Commissioner, TC Memo 2020-128.  Mr. Dickinson, the CFO of a 
corporation, “GCI”, knew that a contribution of shares of GCI stock, as approved by the 
corporate board, to Fidelity’s donor advised fund would be redeemed by Fidelity.  It was 
Fidelity’s express internal procedures that required Fidelity to immediately liquidate the 
donated stock.  The donor CFO made sure he had written acceptance of the gift by 
Fidelity, and that GCI’s books and records reflected Fidelity as the new owner of the 
shares.  He also made sure in written records that Fidelity maintained full discretion over 
all conditions of any subsequent sale and was not under any obligation to redeem, sell or 
otherwise transfer the stock.  Fidelity redeemed the shares shortly after the donations for 
cash. 
 
Citing Humacid, the Tax Court stated it would follow the two-prong test of that case: (1) 
that the donor gave away absolutely and parted with title to the property and (2) that the 
transfer was before the property gave rise to income by way of sale.  The first prong 
requires a completed gift of all rights to the property, which the Tax Court found to be the 
case here.  Citing further numerous cases (this case is a good one to read for a summary 
of many of the applicable cases), the Court noted that neither a pattern of stock donations 
followed by donee redemptions, a stock donation closely followed by a redemption, nor 
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selection of a donee on the basis of the donee’s internal policy to redeem suggests that the 
donor failed to transfer all his rights in the donated stock. 
 
As to the second prong, that the taxpayer made the donation before the stock gave rise to 
income by way of sale, implements the assignment of income doctrine.  In accordance 
with the holding of Humacid, the Courts stated that where a donee redeems shares shortly 
after a donation, the assignment of income doctrine applies only if the redemption was 
practically certain to occur at the time of the gift and would have occurred whether the 
shareholder made the gift or not.  The Ferguson test of “practically certain to occur” 
rather than the “mere anticipation or expectation” before the donation was cited.  The 
Court declined to use the “bright line” rule of Rev. Rul. 78-197 as the test for resolving 
anticipatory assignment of income, stating clearly that the Tax Court has not adopted the 
IRS test in the past and not in this case. 
 
The Court said the ultimate question is whether the redemption and the shareholder’s 
corresponding right to income “had already crystallized” at the time of gift.  The IRS did 
not allege that the donor had any right to a fixed income at the time of the completed gift. 
 
F. The Future? 
 
As you can see, these cases and rulings span almost 100 years of tax law.  This issue is 
not going away, so you will need to understand it and its many aspects in practical 
planning situations.  In most cases it is compounded by intertwining issues such as 
indebted assets, self-dealing, ownership of assets by entitles or trusts and unrelated 
business income tax.   
 
 

II. Typical Situations You Will Face in Charitable Planning 
 
 A.  Commercial Real Estate 

 
Do you know the term “tenant, toilets and trash”?  (the “3T’s?”) They do, the owners.  
Whether you are working with an apartment building owner, an office building owner, 
maybe even a storage facility owner, a senior facility owner, student housing, Section 8, 
Opportunity Zones, and on and on.  Whether it is a Mom and Pop owner, or an owner 
who had to manage the manager, there is point when they just don’t want to do that any 
longer.   The yield may be low, too, especially if it has been managed by the owner who 
did not want to raise the rents on tenants who have been there a long time.  If that 
happens, NOI drops in relation to the market cap rate, and the value in their property is at 
risk.  They want to sell, but the gain over 20-30 years is huge. 
 
Keep in mind if an owner sells and has to take a 30% or more “haircut” in capital gains 
tax, that is the equivalent of one of the worst days in the stock market.  Their retirement 
portfolio value sinks deeply and at their ages, they cannot recover. 
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And yet, for the owner has been in charge for so many years, it is hard to give up control. 
Thus, they list the property for sale and start to negotiate with potential buyers. Then, 
someone tells the owner about charitable remainder trusts and how much tax he/she could 
save. If he/she intends to be the trustee, often he/she does not understand the difference 
between the two legal capacities—individual and trustee, and therefore s/he continues to 
discuss or negotiate, or even encourages an offer even though s/he may intend to counter. 
 
At this point, the owner does not want to lose this great sale.  What do you do? 
 
In another twist, the owner may want to sell through a broker, so s/he talks to one s/he 
knows and tells him/her s/he is seriously thinking about selling the property.  The 
commercial broker, having a private list of investors and buyers he knows will close if 
the deal is right, starts thinking of who an ideal candidate for this property might be.  It’s 
not even a “pocket listing” and s/he is not yet sure what the price may be.  Nevertheless, 
the broker calls a few “friends” in the business of commercial real estate investing and 
mentions there might be a building of interest.  S/he may even give the contact a 
“whisper price”.    This starts the ball rolling, and before the broker can even talk it up 
with and sign up the seller on a listing, an LOI appears on his/her desk. 
 
What do you do? 

 
 
 B.  Primary Residence 
 

While real estate, personal residences cause some completely different complicating 
issues. 
 
The timing issues may arise differently and are usually initiated by the owner, not the real 
estate agent or broker.  The owner/donor who lives in the property often does not want to 
move until the house is sold.  For a CRT, that means putting it into a charitable remainder 
trust will cause an issue about moving out and leaving it empty (or staged) until the 
trustee of the trust owns it, lists it and the agent markets it.  
 
The self-dealing rules of IRC section 4941 and the disqualified person rules of IRC 
section 4946 now will clash with the pre-arranged sale rules.  Section 4941 causes an 
excise tax if the donor (the disqualified person) uses an asset of a “private foundation” 
(meaning in this context the CRT).  The donor cannot simply pay a fair market rent 
because that, too, would be an act of self-dealing. 
 
The self-dealing rules and disqualified persons rules for CRTs, CLTs, and pooled income 
funds are almost the same as the prohibited transaction rules for qualified plans and 
IRAs, 
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If the owner has to move out so the trustee can list it, the donor will ask you about finding 
a buyer very soon.  Voilà.  The pre-arranged sale rule pops up and it causes quite a 
balancing act.  Worse, the donor may ask you if s/he can just stay a few weeks or months 
until the property is sold out of the CRT.  Under IRC section 507(a)(2) a willful and 
flagrant violation of the self-dealing rules will disqualify the CRT as a valid, tax-exempt 
CRT.  The trustee just cannot allow that.  
 
What if the donor is the trustee? What do you do? 
 
There are also cases where the owner may wish to retain a fractional interest equal in 
value to the basis plus the IRC section 121 capital gain exclusion, transferring the excess 
into the CRT to avoid the balance of the gain by selling that portion through the CRT, 
making this a 100% tax-free sale.  The owner will receive substantial cash reserve and a 
decent monthly or quarterly income for life.  He or she may need the cash portion as a 
down payment for a down-sized retirement house, condo or senior facility.  All the rules 
above apply, plus the sale must be fair and evenly divided over the two interests or 
another self-dealing rule may apply.  This may occur if cash proceeds go to the owner 
and notes go to the CRT. 
 
 

 
C.  General Business Interests—LLCs, Closely-Held Stock, Intangible Property Such As 
Goodwill 
 
All sorts of business interests are gifted to charitable institutions either outright or in a 
charitable remainder trust.  The Small Business Administration says there are 31.7 
million small businesses in the U.S.  Of those the great majority are LLCs and not C 
Corporations.  According to the National Association of Small Business, in 2017, 35 % 
were LLCs, 33% were S Corporations, 19 percent were C corporations, 12 percent were 
sole proprietorships, and 2 % were partnerships. 
 
As you can see, it is highly likely you will have one of those come across your desk in 
estate, financial or charitable planning.  They are not necessarily easy to work with in 
charitable planning.  For the most part, because CRTs cannot own S Corporations 
without that causing the loss of S status if the stock is transferred to a CRT, the likely 
business assets will be LLCs and C Corporations.   
 
The LLC, being a pass-through entity, may carry issues such as debt or operating 
business that can cause unrelated business income to the recipient charity or CRT.  The C 
corporation has its own distinct issues, including the fact the third-party buyers prefer to 
buy the assets to avoid the inclusion of liabilities of the company, some of which may be 
unknown or future liabilities. 
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Owners of these small businesses often seek to transfer the business as they retire to 
family, to employees or to third-party buyers in that order. With family and with 
employees, when an owner thinks about selling, they start discussing it with the family 
members or employees.  At some later point they may begin to consider a charitable gift, 
which may be outright, but probably more likely in a charitable remainder trust.  
Obviously, that throws us directly into the ring with pre-arranged sales.  These private 
discussions with potential buyers may set the stage for issues of control and timing. (See 
below in III. B). 
 
Due to the private nature of the business and the possibility that the owner has had deep 
discussions with the potential buyer, the planner has to investigate how far the private 
discussions have gone.   
 
Another way the transfer of the business interest can fall over the line of being too late to 
transfer to charity or a CRT as a gift is the built in pre-arranged sale –the LLC operating 
agreement or the shareholder buy-sell agreement. These have provisions that restrict the 
transfer of ownership or cause the company or other owners to have a previously agreed-
upon right to purchase the selling owner’s interest. 
 
Generally, the planner needs to ferret out the terms of the restricted transfers and the 
permitted transfers in these agreements.  It may be necessary to revise and restate the 
agreement or to have all owners waiver their rights to purchase the seller’s interest to 
avoid a pre-arranged sale issue.  In section IV, we will look at some of these provisions. 
 
One more issue to consider is that a buyer of the interest from a CRT may be a 
disqualified person who cannot deal with the CRT without causing a self-dealing excise 
tax penalty to apply. 

 
 D.  Stock Redemptions 
 

This type of transfer is in its own class with respect to falling into the trap of pre-arranged 
sale, despite all the cases cited above. This situation arises in business succession 
planning where the family business is a C corporation.  Mom and Pop want to retire and 
pass the business down to the next generation (assuming they want to operate the 
business) or maybe to employees.  They don’t want to pay the capital gain tax, so they 
would like to establish a CRT, expecting the trustee to offer shares back to corporation or 
the corporation to offer a redemption.  Assuming the corporation has sufficient earnings, 
it may redeem the shares either all at once or perhaps over time as sufficient funds are 
produced. 
 
The first issue is whether the corporation can engage with the CRT.  A sale or exchange 
of property between a disqualified person and the trust is an act of self-dealing.  
However, there is an exception to self-dealing that permits such redemption if all the 
rules of Treas. Reg. sec. 53.4941(d)(3)(d) are met. 



 

THE PERILS OF PRE-ARRANGED SALES 
© 2022 LYNDA L SANDS 
PAGE 12 OF 12 

 
Assuming those rules are met, however, there is an open question as to whether the 
redemption was pre-arranged.  As in the Palmer case, each step has to be verifiably in the 
control of the person or entity in the arrangement.  The charity as recipient of the shares, 
or the CRT trustee as recipient of the shares, must have to right to redeem or not to 
redeem, and cannot be in a position where the redemption is compelled by any pre-
arranged agreement.  See the cases discussed above. 
 
The planner is advised to be cautious about these important issues before going forward 
with a planned (intended) redemption or series of redemptions. 
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